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Members of the Indiana Bar: 
 
The Indiana Supreme Court recently adopted the Attorney Surrogate Rule for the protection of clients 
of solo attorneys. The death, disability or occasional disappearance of solo practitioners has a serious 
effect on the lives of the attorney’s clients.  Prior to the adoption of the Attorney Surrogate Rule there 
was no formal means for local courts, other attorneys, family or the clients to obtain prompt and 
professional assistance.   
 
The adoption of the rule for solo attorneys was not meant as a slur.  Attorneys engaged in firms with 
two or more attorney owners, whether a partnership, professional corporation or other structures do not 
need such a rule.  The surviving owner lawyer has fiduciary duties to the clients of the firm and must 
legally protect those clients.  Solo attorneys, or attorneys who own a practice only with attorney 
employees, are unable to provide the same protection, by the nature of the practice.   
 
After several years and several cases of attorney surrogates, it became apparent that guidelines, model 
forms and a review of the Rule were needed.  ISBA President Bill Jonas appointed a special committee 
to review the Attorney Surrogate Rule, and this publication is the result of the committee’s work.   
 
Our committee is providing you with step by step guidance on procedures that should be followed if 
you accept the role of attorney surrogate, by designation of the solo or by appointment from the court.  
It also provides guidance for those who are contacted by family or clients of an attorney who needs a 
surrogate, with forms of petitions, notices and orders.   
 
The committee has attempted to make the process easier by these guidelines.  That is not an assurance 
that the process will be easy, or without controversy.  Some affected attorneys will oppose the 
appointment of an attorney surrogate.  Some of the attorney’s clients may not be cooperative in 
retrieving their files.  These are matters where good lawyering skills will be essential.   
 
The committee also found that there are several areas where Attorney Surrogate Rule might be 
improved.  We have offered suggestions for improvements to the Supreme Court Rules Committee, 
and you may wish to compare the materials in this book with the Attorney Surrogate Rule found in 
Admission and Discipline Rule 23, Section 27 to determine whether updates to the rule have been 
made.   
 
On behalf of the Special Committee on the Attorney Surrogate Rule, we thank you for your  
willingness to serve the clients of the Indiana Bar as an attorney surrogate.   
 

SPECIAL COMMITTEE ON  
ATTORNEY SURROGATE RULE 
Respectfully, 

 
Ted A. Waggoner, Chair 



Attorney Surrogate Rule

SPECIAL COMMITTEE

Ted A. Waggoner Chair
Peterson & Waggoner, LLP
125 E 10th St.
Rochester, IN 46975-1736
Telephone: (574) 223-4292
Fax: (574) 223-4701
Email: ted@peterson-waggoner.com

Aline F. Anderson Committee Member
Anderson, Aline F., Law Office
7104 U.S. Highway 31 South
Indianapolis, IN 46227
Telephone: (317) 888-8868
Fax: (317) 888-4468
Email: Aline.F.Anderson@sbcglobal.net

Philip D. Burroughs Committee Member
III Congressional Blvd., Suite 110
Carmel, IN 46032
Telephone: (317) 489-0401 x 102
Fax: (317) 489-0402
Email: phil@pdblaw.com

Linda L. Chezem Committee Member
530 Denny Drive
Mooresville, IN 46158
Telephone: 317409-5050
Fax: (317) 831-8464
Email: 1chezem@aol.com

Sean T. Devenney Committee Member
Drewry Simmons Vomehm, LLP
8888 Keystone Crossing, Suite 1200
Indianapolis, IN 46240
Telephone: (317) 580-4848
Fax: (317) 580-4855
Email: sdevenney@drewrysimmons.com

William I. Fine Committee Member
William I. Fine, Attorney at Law
2833 Lincoln Street, Suite F
Highland, IN 46322
Telephone: (219) 838-4800
Fax: (219) 838-8801
Email: willfine@att.net

Jeff R. Hawkins Committee Member
Hawkins Law PC
999 North Section Street
P.O. Box 382
Sullivan, IN 47882-0382
Telephone: (812) 268-8777
Fax: (812) 268-8838
Email: jeff@hawkinslaw.com

Dana Robert Kerr Committee Member
709 Main Street
Ellettsville, IN 47429
Telephone: (812) 935-5377
Fax: (812) 876-3307
Email: kerrlaw@bluemarble.net

Donald R. Lundberg Committee Member
Barnes & Thornburg LLP
II South Meridian Street
Indianapolis, IN 46204
Telephone: (317) 236-1313
Fax: (317) 231-7433
Email: donald.lundberg@BTLaw.com

Jon R. Pactor Committee Member
Suite 2410
One Indiana Square
Indianapolis, IN 46204
Telephone: (317) 636-0686
Fax: (317) 636-8094
Email: pactorlaw@iquest.net

Barbara C. Williams Committee Member
420 Main St., Ste. 1000
P.O. Box 3486
Evansville, IN 47734
Telephone: (812) 434-0991
Fax: (812) 434-0992
Email: bcw@bwilliamslaw.com

Maryann O. Williams Staff Liaison
One Indiana Square, Suite 530
Indianapolis, IN 46204
Telephone: (317) 639-5465
Email: mwilliams@inbar.org



Attorney Surrogate Rule

CONTENTS

Tab One: Indiana Law on Attorney Surrogate Rule

State of Indiana Attorney Surrogate Designation Form
Section 27. Attorney Surrogates

(a)	 Definitions for purposes of this section only:
(b)	 Designation of Attorney Surrogate
(c)	 Role of Attorney Surrogate
(d)	 Jurisdiction of Court
(e)	 Time Limitations Suspended		
(f)	 Applicability of Attorney-Client Rules
(g)	 Final Report of Attorney Surrogate; Petition of Compensation; Court Approval
(h)	 Immunity

TabTwo: Best Practices for Working Through an Attorney Surrogate

Attorney Surrogate Guidebook
Introduction

Basic Review of Attorney Surrogate Process
Commonly Asked Questions About the Attorney Surrogate Process

A.	 Who needs an Attorney Surrogate?
B:	 Does the Attorney Surrogate rule apply to situations even if the affected practionioner employs 

associates:
C:	 When is an Attorney Surrogate necessary?
D.	 How does one become an Attorney Surrogate?
E.	 Who can start the Attorney Surrogate process?
F.	 How does one start the Attorney Surrogate process?			 
G.	 In what court should one file the Verified Petition for Appointment of Attorney Surrogate?
H.	 How quickly must an Attorney Surrogate be appointed?
I.	 What if someone files a Verified Petition for Appointment of Attorney Surrogate to handle a practice 

and the affected practitioner wants to contest it?
J.	 What are the obligations of the Attorney Surrogate once appointed by the court?
K	 What protections are there for clients with pending deadlines?
L.	 What should the attorney Surrogate do if she discovers a conflict of Interest between her client and a 

client of the affected practitioner?
M.	 Can the Attorney Surrogate become the lawyer for the affected practitioner’s client?
N.	 Once the Attorney Surrogate is appointed, what role does the court play?
O.	 How is the role of the Attorney Surrogate concluded?
P.	 Does the Attorney Surrogate get paid for her work as Attorney Surrogate?
Q.	 What happens if the affected practitioner’s clients sue the Attorney Surrogate for her role in helping to 

deal with the practitioner’s practice?

Tab Three: Forms for Attorney Surrogate

Forms #1 - #24



Clerk of the Supreme Court, Court of Appeals, and Tax Court 
STATE OF INDIANA 
 

 

THIS FORM MAY NOT BE FAXED. AN ORIGINAL SIGNATURE MUST BE RECEIVED BY THE CLERK’S OFFICE. 
 

Clerk of the Supreme Courts 
Attn:  Roll of Attorneys 
402 West Washington Street, Room W062 
Indianapolis, IN 46204 

 

 

ATTORNEY SURROGATE DESIGNATION 
If you engage in the private practice of law in Indiana and do not practice solely as an employee of a partnership, limited 
liability company (LLC), professional corporation (PC), limited liability partnership (LLP), another lawyer, or an 
organization not engaged in the private practice of law, then pursuant to Admission and Discipline Rule 23 § 27(b)(1) you 
may designate a member in good standing of the Indiana Bar to act as your attorney surrogate should you become unable to 
practice law due to death, disappearance, disability, suspension, or disbarment, by mailing this completed and signed form 
to the address listed below. 
 

Please type or print legibly.  

FULL NAME:       BAR NUMBER:       

I hereby designate the following member in good standing of the Indiana bar to act as my attorney surrogate pursuant to 
Admission and Discipline Rule 23 § 27 [NOTE:  Partners, shareholders, owners, and other non-employee lawyers practicing with 
one or more members of the Indiana Bar within partnerships, LLCs, PCs, or LLPs should designate their Fiduciary Entity rather 
than a specific attorney—see Admis. Disc. R. 23 § 27(b)(2)]: 

 
SURROGATE 

OR ENTITY: 

      BAR NUMBER 

(if applicable): 

      

 

By signing below, I certify that the attorney surrogate listed above has agreed to this designation in writing and that we 
both have copies of the agreement in our possessions. (NOTE: Designation invalid without this certification.) 
 
DATE:        SIGNATURE:  

 
 

 



Section 27. Attorney Surrogates  

(a) Definitions for purposes of this section only:  

"Attorney Surrogate" means a senior judge certified by the Indiana Judicial 
Nominating Commission or another member of the bar of this State, in good 
standing, who has been appointed by a court of competent jurisdiction to act 
as an attorney surrogate for a lawyer.  

"Court of competent jurisdiction" means a court of general jurisdiction in the 
county in which a Lawyer maintains or has maintained a principal office.  

"Disabled" means that a Lawyer has a physical or mental condition resulting 
from accident, injury, disease, chemical dependency, mental health problems 
or age that significantly impairs the Lawyer's ability to practice law.  

"Fiduciary Entity" means a partnership, limited liability company, professional 
corporation, or a limited liability partnership, in which entity a Lawyer is 
practicing with one or more other members of the Bar of this State who are 
partners, shareholders or owners.  

"Lawyer" means a member of the Bar of this State who is engaged in the private 
practice of law in this State. "Lawyer" does not include a member of the Bar 
whose practice is solely as an employee of another Lawyer, a Fiduciary Entity 
or an organization that is not engaged in the private practice of law.  

(b) Designation of Attorney Surrogate  

(1) At the time of completing the annual registration required by Ind. Admission 
and Discipline Rule 2(b), a Lawyer may designate an attorney surrogate on the 
annual registration form provided by the Clerk of the Supreme Court by 
specifying the name, office address and residence address of the attorney 
surrogate and certifying that the attorney surrogate has agreed to the 
designation in a writing in possession of both the lawyer and the surrogate. 
The designation of an attorney surrogate shall remain in effect until revoked by 
either the designated attorney surrogate or the Lawyer designating the attorney 
surrogate. The Lawyer who designates the attorney surrogate shall notify the 
Clerk of the Supreme Court of any change of designated attorney surrogate 
within thirty (30) days of such change. The Clerk shall keep a list of designated 
attorney surrogates and their addresses.  

(2) A Lawyer, practicing in a Fiduciary Entity, shall state the name and address 
of the Fiduciary Entity in the attorney surrogate designation section of the 
Lawyer's annual registration form. Because of the ongoing responsibility of the 
Fiduciary Entity to the clients of the Lawyer, no attorney surrogate shall be 
appointed for a Fiduciary Entity.  



(3) Unless otherwise designated on the annual registration form required by 
Ind. Admission and Discipline Rule 23 § 21(D) pursuant to subsection (1) 
above, a Lawyer not practicing in a Fiduciary Entity will be deemed to 
designate a senior judge or other suitable member of the bar of this State in 
good standing appointed by a court of competent jurisdiction to perform the 
duties of an attorney surrogate.  

(c) Role of Attorney Surrogate  

(1) Upon notice that a Lawyer has:  

(a) died;  

(b) disappeared;  

(c) become disabled; or  

(d) been disbarred or suspended and has not fully complied with the provisions 
of Ind. Admission and Discipline Rule 23, Section 26 any interested person 
(including a local bar association) or a designated attorney surrogate may file in 
a court of competent jurisdiction a verified petition (1) informing the court of 
the occurrence and (2) requesting appointment of an attorney surrogate.  

(2) A copy of the verified petition shall be served upon the Lawyer at the 
address on file with the Clerk of the Supreme Court of Indiana or, in the event 
the Lawyer has died, upon the personal representative, if one has been 
appointed. Upon the filing of the verified petition, the court shall, after notice 
and opportunity to be heard (which in no event shall be longer than ten (10) 
days from the date of service of the petition), determine whether there is an 
occurrence under (a), (b), (c) or (d), and an attorney surrogate needs to be 
appointed to act as custodian of the law practice. If the court finds that an 
attorney surrogate should be appointed then the court shall appoint as 
attorney surrogate either the designated attorney surrogate as set forth 
pursuant to subsection (b)(1), a suitable member of the Bar of this State in 
good standing or a senior judge.  

(3) Upon such appointment, the attorney surrogate may:  

(a) take possession of and examine the files and records of the law practice, 
and obtain information as to any pending matters which may require attention;  

(b) notify persons and entities who appear to be clients of the Lawyer that it 
may be in their best interest to obtain replacement counsel;  

(c) apply for extensions of time pending employment of replacement counsel by 
the client;  



(d) file notices, motions and pleadings on behalf of the client where 
jurisdictional time limits are involved and other legal counsel has not yet been 
obtained;  

(e) give notice to appropriate persons and entities who may be affected, other 
than clients, that the attorney surrogate has been appointed;  

(f) arrange for the surrender or delivery of clients' papers or property;  

(g) as approved by the court, take possession of all trust accounts subject to 
Ind. Prof. Cond. R. 1.15(a), and take all appropriate actions with respect to 
such accounts;  

(h) deliver the file to the client; make referrals to replacement counsel with the 
agreement of the client; or accept representation of the client with the 
agreement of the client; and  

(i) do such other acts as the court may direct to carry out the purposes of this 
section.  

(4) If the attorney surrogate determines that conflicts of interest exist between 
the attorney surrogate's clients and the clients of the Lawyer, the attorney 
surrogate shall notify the court of the existence of the conflict of interest with 
regard to the particular cases or files and the attorney surrogate shall take no 
action with regard to those cases or files  

(d) Jurisdiction of Court  

A court of competent jurisdiction that has granted a verified petition for 
appointment under this section shall have jurisdiction over the files, records 
and property of clients of the  

Lawyer and may make orders necessary or appropriate to protect the interests 
of the Lawyer, the clients of the Lawyer and the public. The court shall also 
have jurisdiction over closed files of the clients of the Lawyer and may make 
appropriate orders regarding those files including, but not limited to, 
destruction of the same.  

(e) Time Limitations Suspended.  

Upon the granting of a verified petition for appointment under this section, any 
applicable statute of limitations, deadline, time limit or return date for a filing 
as it relates to the Lawyer's clients (except as to a response to a request for 
temporary emergency relief) shall be extended automatically to a date 120 days 
from the date of the filing of the petition, if it would otherwise expire on or after 
the date of filing of the petition and before the extended date.  



(f) Applicability of Attorney-Client Rules.  

Persons examining the files and records of the law practice of the Lawyer 
pursuant to this section shall observe the attorney-client confidentiality 
requirements set out in Ind. Professional Conduct Rule 1.6 and otherwise may 
make disclosures in camera to the court only to the extent necessary to carry 
out the purposes of this section. The attorney-client privilege shall apply to 
communications by or to the attorney surrogate to the same extent as it would 
have applied to communications by or to the Lawyer. However, the attorney 
surrogate relationship does not create an attorney/client relationship between 
the attorney surrogate and the client of the Lawyer.  

(g) Final Report of Attorney Surrogate; Petition for Compensation; Court 
Approval.  

When the purposes of this section have been accomplished with respect to the 
law practice of the Lawyer, the attorney surrogate shall file with the court a 
final report and an accounting of all funds and property coming into the 
custody of the attorney surrogate. The attorney surrogate may also file with the 
court a petition for reasonable fees and expenses in compensation for 
performance of the attorney surrogate's duties. Notice of the filing of the final 
report and accounting and a copy of any petition for fees and expenses shall be 
served as directed by the court. Upon approval of the final report and 
accounting, the court shall enter a final order to that effect and discharging the 
attorney surrogate from further duties. Where applicable, the court shall also 
enter an order fixing the amount of fees and expenses allowed to the attorney 
surrogate. The amount of fees and expenses allowed shall be a judgment 
against the Lawyer or the estate of the Lawyer. The judgment is a lien upon all 
assets of the Lawyer (except trust funds) retroactive to the date of filing of the 
verified petition for appointment under this section. The judgment lien is 
subordinate to nonpossessory liens and security interests created prior to its 
taking effect and may be foreclosed upon in the manner prescribed by law.  

 

(h) Immunity  

Absent intentional wrongdoing, an attorney surrogate shall be immune from 
civil suit for damages for all actions and omissions as an attorney surrogate 
under this section. This immunity shall not apply to an employment after 
acceptance of representation of a client with the agreement of the client under 
subsection (c)(3)(h) above.  
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Attorney Surrogate Guidebook 
 

Introduction 
 

 Indiana Admission and Discipline Rule 23, §27 (hereinafter, all rules and/or citations 
discussed refer to the Ind. Admission and Discipline Rules unless otherwise indicated), provides 
members of the bar with a meaningful avenue to protect clients of legal practices with one 
lawyer having ownership interest in the practice from problems that arise with the death, 
disability, or suspension of the sole owner from the practice of law (hereinafter referred to as 
“affected practitioner”).  The rule provides clients of an affected practitioner several benefits.  
These benefits include: 
 
 1. Notification to clients of the death or disability of their attorney by the Attorney 
Surrogate and an orderly process for disposition of client files, client property, and transfer of 
files as directed by clients and/or the court.  Rule 23, §27(c)(3). 
 
 2. Automatic extension of statutes of limitations; deadlines; etc., to and including the 
120th day after the date of the filing of a Verified Petition for Appointment of Attorney 
Surrogate.  Rule 23, §27(e).  (The 120-day rule is discussed more fully in Section K.) 
 
 In addition, Rule 23, §27, also provides unique protections for the lawyer who accepts the 
responsibility of handling the practice of the affected practitioner.  The attorney accepting the 
responsibility is referred to in the rule as the “Attorney Surrogate.”  The protections for the 
Attorney Surrogate include: 
 
 1. Immunity (except from intentional wrongdoing) from civil suit for damages for 
all actions and omissions as an Attorney Surrogate.  Rule 23, §27 (h).  (This qualified immunity 
is discussed in Section N.) 
 
 2. A mechanism for payment of reasonable fees and expenses associated with the 
work of the Attorney Surrogate to be paid from the estate or assets of the affected practitioner.  
Rule 23, §27(g). 
 
 It is important to note that Ind. Admission and Discipline Rule 23, §27, is primarily 
focused on the best interests of the clients of the affected practitioner, the protection of  the 
Attorney Surrogate, and the procedures necessary to involve the judiciary to oversee the process.  
The interests of the affected practitioner or a deceased practitioner’s estate, while accounted for 
in very general terms (See Rule 23, §27(d)), are protected to a much lesser degree.  Therefore, 
the rule does not discuss in any great detail how to handle the business interests of the affected 
practitioner in her practice.  In this regard, the rule appears to treat the affected practitioner’s 
clients and practice as a liability that needs to be managed through an orderly “wind down” 
rather than an asset that has value.  Thus, in some cases, attorneys and judges alike, attempting to 
invoke the Attorney Surrogate provisions, might find themselves in conflict with either the 
affected practitioner or her estate.  The disposition of any dispute at that fundamental level is 
beyond the confines of this guidebook.  Rather, this guidebook provides a basic review of the 
Attorney Surrogate process and provides practical answers to many questions that will arise 
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during the course of the process.  Additionally, Appendix A contains a complete copy of the 
Attorney Surrogate provisions contained in the Indiana Admission and Discipline rules for ease 
of reference.  Appendix B contains sample forms to utilize throughout the process that obviously 
should be tailored to meet specific needs of the parties. 
 
  

Basic Review of Attorney Surrogate Process 
 
 The Attorney Surrogate rule is implicated when the sole lawyer/owner of an ongoing 
legal practice becomes unable to competently practice law either through death or incapacity 
(i.e., disbarment; suspension of license; mental issues).  The basic concept is to provide a method 
for another lawyer to step into the practice, protect client interests, and distribute the files for 
proper handling while maintaining confidentiality and the attorney client privilege.   
 

Pursuant to the Attorney Surrogate rule, the affected practitioner may have formally 
designated another lawyer to be responsible for taking on the role of the Attorney Surrogate.  
Therefore, the first thing a lawyer should do if she is contemplating the need to invoke the 
Attorney Surrogate role in relation to another attorney’s practice is contact the Clerk of the 
Indiana Supreme Court to determine whether the affected practitioner has already formally 
appointed someone to act as the Attorney Surrogate.  If so, she should consider contacting the 
“appointed” Attorney Surrogate to discuss the situation and get the process started.  Regardless 
of whether the affected practitioner has appointed an Attorney Surrogate for her practice, it is 
important to note that any interested party (including local bar associations; other attorneys; 
clients, etc.) may file a petition to start the Attorney Surrogate process. 

 
The Attorney Surrogate process is started by filing a Verified Petition for the 

Appointment of an Attorney Surrogate in the county Court where the affected practitioner has “a 
principal office.”  The petition must be served on the affected practitioner or the personal 
representative of the estate for the affected practitioner.  The Court must set a hearing within ten 
days to decide whether the appointment of an Attorney Surrogate is appropriate.  Assuming the 
Court finds it is necessary to appoint an Attorney Surrogate, the Court may appoint the 
individual designated with the Clerk of the Indiana Supreme Court by the affected practitioner to 
serve in the role of Attorney Surrogate, or a suitable member of the bar in good standing, or a 
senior judge.  It should be noted that the Court will most likely appoint the individual designated 
as the Attorney Surrogate with the Clerk of the Indiana Supreme Court as a “first choice”.  This 
is especially true because the process of designating an individual to serve as an Attorney 
Surrogate requires that the affected practitioner certify that the designated attorney has agreed to 
serve in the capacity of an Attorney Surrogate.          

 
Once it is determined who should serve as the Attorney Surrogate, the Rule gives broad 

powers to the Attorney Surrogate to wind down the practice with Court oversight.  The powers 
of the Attorney Surrogate include reviewing files, contacting clients, filing motions to protect 
clients from deadlines, returning client papers and property, managing trust accounts, and 
making referrals for on-going client matters.  Further, to the extent that the Attorney Surrogate 
identifies a conflict of interest in relation to a particular file or client matter of the affected 
practitioner the rule also provides a mechanism for the Court to oversee the transfer of the file or 
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client matter to another lawyer.   Throughout the Attorney Surrogate process, the Attorney 
Surrogate receives limited immunity from suit for all actions taken in her role as Attorney 
Surrogate.  At the end of the process, the Attorney Surrogate must file a final report and an 
accounting of all funds and property which came into the custody of the Attorney Surrogate.  
The Court, after review, will issue an order discharging the Attorney Surrogate from additional 
duties.  

  
The time entailed in managing the wind down of a practice may be significant depending 

on the size of the affected practitioner’s practice.  The Attorney Surrogate Rule provides some 
opportunity for the Attorney Surrogate to receive compensation for her work.  In particular, the 
Attorney Surrogate may file a petition for reasonable fees and expenses relating to her work as 
Attorney Surrogate.  The amount of the fees and expenses, once approved by the Court, become 
a judgment lien against the property of the affected practitioner or her estate retroactive to the 
date of the filing of the verified petition for appointment of the Attorney Surrogate.   

 
It is important to note that aside from the somewhat limited assurance of payment for 

work as an Attorney Surrogate outlined above, the Attorney Surrogate is able to accept and 
handle files of the affected practitioner.  Therefore, there is the possibility that while the 
judgment lien may not provide satisfactory remuneration for the work of the Attorney Surrogate, 
there is the possibility that the Attorney Surrogate could retain new clients as a result of her work 
as Attorney Surrogate.  Of course, the immunity from damages relating to the work of the 
Attorney Surrogate described above is eliminated for actions taken after the Attorney Surrogate 
has formally accepted representation of a client. 

 
         

Commonly Asked Questions About the Attorney Surrogate Process 
 
 

The following commonly asked questions are organized in a fashion that will guide the 
reader through the Attorney Surrogate process in the order that one would expect the questions to 
arise during the normal course of an Attorney Surrogate’s work.  However, there are many 
questions left unanswered by the language of the rule and (given the infancy of the rule) there is 
no case law to help with the interpretation. 
 

A.  Who needs an Attorney Surrogate? 
 
The affected practitioner needs an Attorney Surrogate when a qualifying event occurs (as 

described below) and the affected practitioner is or was employed in an environment where there 
is no other lawyer or group of lawyers with a pre-existing fiduciary duty to step in and handle the 
affected practitioner’s cases.  For example, lawyers who are associated as partners, in a general 
partnership or a limited liability entity organized to practice law where the other lawyers 
associated with the affected lawyer have a legal duty to take over the lawyer’s client matters and 
handle them in a competent manner do not need Attorney Surrogates.  See Rule 23, §27(b)(2).  
Likewise, a lawyer who employs one or more other lawyers is responsible for her employee’s 
cases upon the occurrence of a qualifying event and the appointment of a Surrogate Attorney 
should not be necessary if a disabling event occurs to an employee lawyer.  On the other hand, 
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the employing lawyer (i.e., sole owner of the practice) will require the appointment of an 
Attorney Surrogate should a qualifying event befall her even if she has employee lawyers 
working on her behalf at the time of the disabling event.  Finally, a lawyer who is employed 
exclusively by a single client, such as in-house counsel, will not require an Attorney Surrogate 
because the client will be in a position to simply hire new counsel upon the occurrence of a 
qualifying event. The Attorney Surrogate rule may be invoked when a qualifying event happens 
to a practitioner (including a lawyer sharing space or expenses with one or more other lawyers) 
and individual lawyers with other lawyers as their employees.  See Rule 23, §27(a) (“Lawyer” 
defined). 

 
B.  Does the Attorney Surrogate rule apply to situations even if the affected 

practitioner employs associates? 
 
 Possibly.  As discussed above, in the event an affected practitioner is the sole owner of 
the legal practice then she will need an Attorney Surrogate even if she employs other lawyers.   
See Rule 23 §27(a).  However, if the lawyer works with other “owners” of the practice, then she 
does not need an Attorney Surrogate.  The Attorney Surrogate rule by its terms applies only to 
situations where a practitioner has become unable to practice law.  See Rule 23, §27(b)(2). 
 

C.  When is an Attorney Surrogate necessary? 
 
The Attorney Surrogate rule only applies to situations where the sole owner of a legal 

practice has (1) died; (2) disappeared; (3) become disabled1; or (4) has been disbarred or 
suspended from the practice and has failed to take steps to protect her clients’ interests as 
required by Rule 23, §26,  Rule 23, §27(c)(1). 

 
There will be times where there may be a dispute as to whether the Attorney Surrogate 

process is appropriate.  As will be discussed below, the affected practitioner and/or her estate 
must be given notice and an opportunity to be heard on the subject.  Rule 23, §27(c)(2). 

 
D.  How does one become an Attorney Surrogate? 

 
 There are two ways one becomes an Attorney Surrogate. 
 

First, the affected practitioner may have previously designated a member of the bar as an 
Attorney Surrogate.  This is the preferred method.  Pursuant to Rule 23, §27(b)(1), the 
practitioner may designate an Attorney Surrogate on the annual registration form provided by the 
Clerk of the Supreme Court.  By completing the form, the practitioner certifies that the 
designated Attorney Surrogate has agreed in writing to perform the role of Attorney Surrogate. 

 
Second, pursuant to Rule 23, §27(b)(3), if no Attorney Surrogate has been designated by 

the affected practitioner, the affected practitioner will be “deemed” to have designated a senior 
                                                 
1 An attorney is “disabled” under this rule if she “has a physical or mental condition resulting 
from accident, injury, disease, chemical dependency, mental health problems or age that 
significantly impairs [the affected practitioners] ability to practice law.  Rule 23, §27 (a). 
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judge or other suitable member of the bar in good standing appointed by a court to perform the 
duties of the Attorney Surrogate. 

 
E.  Who can start the Attorney Surrogate process? 
 
“Any interested party” (including the local bar association and/or the affected 

practitioner’s duly designated Attorney Surrogate) may file a petition with the court to start the 
process.  Rule 23, §27(c)(1).  Also, a client who is left without access to a file or access to trust 
funds upon the occurrence of a qualifying event could initiate a proceeding. 

 
F.  How does one start the Attorney Surrogate process? 
 
The process is started by the filing of a Verified Petition for Appointment of Attorney 

Surrogate.  Rule 23, §27(c)(2).  The petition must be served on the affected practitioner, if not 
deceased, at her address as maintained by the Clerk of the Supreme Court of Indiana and/or her 
personal representative, if the affected practitioner has died.  Id. 

 
The Attorney Surrogate, in addition to (or as part of) the Verified Petition for 

Appointment of Attorney Surrogate, should request a hearing with the court.  According to Rule 
23, §27(c)(2), the court must set a hearing within ten days of the date of service of the petition to 
determine whether an Attorney Surrogate should be appointed, as well as who should serve as 
the Attorney Surrogate. 

 
Related Forms (Appendix B): 
 
 
Form 1 – Verified Petition- use in situations in which the affected practitioner has died 

(which incorporates a request for hearing) 
 
Form 2 – Verified Petition- use in situations in which the affected practitioner has 

disappeared, become disabled, disbarred or suspended from the practice of law (which 
incorporates a request for hearing) 

 
Form 3 - Proposed Order on Hearing on Petition for Appointment of Attorney Surrogate 

if sent to Personal Representative of Deceased Attorney 
 
Form 4 - Notice of Hearing on Petition for Appointment of Attorney Surrogate if sent to 

affected practitioner and/or other interested parties 
 
Form 5 - Proposed Order Granting Petition for Appointment of Attorney Surrogate 
 

 
G.  In what court should one file the Verified Petition for Appointment of Attorney 

Surrogate? 
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The petition to start the Attorney Surrogate process may be filed in any county court of 
general jurisdiction (i.e., Circuit or Superior Court) in which the affected practitioner “maintains 
or has maintained a principal office.”  Rule 23, §27(a).  Presumably, in the relatively rare 
instance where a practitioner maintained two or more “principal” offices, one may be entitled to 
choose in which county to file.  If the affected practitioner maintains a trust account, given a 
choice of counties, it would be prudent to file in the county where the affected practitioner 
conducts her trust account banking. 

 
H.  How quickly must an Attorney Surrogate be appointed? 
 
There is no time limit for filing a petition to appoint a surrogate.  However, because 

statutes of limitations and other jurisdictional time limits are extended 120 days from the date of 
filing the petition, not the date of the qualifying event, it is advised to file a petition promptly 
after the occurrence of a qualifying event to protect client matters where a jurisdictional deadline 
is looming. 

 
I.  What if someone files a Verified Petition for Appointment of Attorney Surrogate 

to handle a practice and the affected practitioner wants to contest it? 
 
Pursuant to Rule 23, §27(c)(2), the court will set a hearing within ten days of the 

“service” of the Petition for Appointment of Attorney Surrogate.  The sole issue for the affected 
practitioner to contest is whether there has been an “occurrence” of an event in which an 
Attorney Surrogate should be appointed under Rule 23, §27(c)(1).  Since the affected practitioner 
is alive and has notice of the hearing, one of two issues could be addressed:  Whether the 
affected practitioner is (1) disabled as defined by Rule 23, §27(a); or (2) suspended or disbarred 
and failed to comply with Rule 23, §26, which outlines duties when winding down a practice to 
protect clients. 

 
J.  What are the obligations of the Attorney Surrogate once appointed by the court? 
 
(1)  Inventory 
 
The Attorney Surrogate is granted broad powers to inventory the affected practitioner’s 

practice including client files.  Rule 23, §27(c)(3)(a).  The Attorney Surrogate should initially 
perform an immediate review on the files attempting to identify those files in immediate need of 
attention.  Id.  The Attorney Surrogate is also granted broad powers to apply for extensions and 
file notices, motions and pleadings on behalf the clients of the affected practitioner in order to 
protect the clients’ interests.  Rule 23, §27(c)(3)(c)-(d).  It should be noted, though, that the 
Attorney Surrogate does not become the successor attorney for the affected practitioner’s clients 
unless the Attorney Surrogate and the client agree to the Attorney Surrogate’s representation as 
successor counsel. 

 
(2)  Notify clients/courts/other interested parties regarding the situation 
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(a)  The Attorney Surrogate should notify all persons or entities who “appear to be 
clients” that the affected practitioner is unable to continue to represent them and that it may be in 
the clients’ best interests to obtain new counsel.  Rule 23, §27(c)(3)(b). 
 

Related Forms (Appendix B): 
 
Form 6 - Notice of Appointment of Attorney Surrogate 
 
Form 7 – Notice to [Lawyer]’s Clients on the Role of An Attorney Surrogate 
 
Form 8 - Notice of Closing of the Law Office of Attorney 

 
(b)  The attorney may also notify all persons whom the Attorney Surrogate believes may 

be affected by the appointment of an Attorney Surrogate.  In this regard, the Attorney Surrogate 
should consider notifying local courts, the local bar association, and any opposing counsel who 
can be identified from the files regarding the situation related to the affected practitioner.  
Rule 23, §27(c)(3)(e).  Publication of a notice in a local newspaper may also be appropriate in 
order to provide adequate notice to interested persons. 

 
(3)  Manage the distribution or destruction of client files 
 
The Attorney Surrogate must coordinate (and should document) the transfer of files to 

either the client or to new counsel appointed by the client.  Rule 23, §27(c)(3)(f), (h).  The 
destruction of client file materials without specific client consent requires court intervention.  
Rule 23, §27(d).  In this regard, the Attorney Surrogate should identify closed files and seek 
permission to destroy the files from the court.  It is necessary to note that throughout the process 
of destruction or transfer the Attorney Surrogate is duty bound to maintain client confidences 
consistent with Ind. Professional Conduct Rule 1.6.  Importantly, the rule also provides that the 
attorney client privilege is maintained throughout the Attorney Surrogate relationship even 
though the Attorney Surrogate role does not automatically create an attorney client relationship 
between the Attorney Surrogate and the clients of the affected practitioner.  Rule 23 §27(f). 

 
It is important to note that with respect to destruction of documents the Attorney 

Surrogate rule does not place any additional requirement on the Attorney Surrogate to maintain 
closed files beyond what was required or expected of the affected practitioner.  However, some 
files may contain documents that should be maintained for a long time beyond when the file is 
considered closed or inactive.  For instance, the file may contain wills, trust documents, tax 
documents, adoption papers, or other important materials which may require special care or 
additional scrutiny.  In those instances where the Attorney Surrogate has a question as to what 
treatment should be afforded to a particular type of document it is recommended that the 
Attorney Surrogate bring the issue before the court for decision. 

 
Related Forms (Appendix B): 
 
Form 9 - Petition for the Destruction of Closed Files by Attorney Surrogate 
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Form 10 - Proposed Order Allowing Destruction of Closed Files by Attorney Surrogate 
 
Form 15 - Receipt for Client File 

 
(4)  Manage the affected practitioner’s trust funds 
 
The Attorney Surrogate, upon approval of the court, must manage the trust account 

consistent with Ind. Prof. Cond. R. 1.15(a) and take all appropriate actions with respect to said 
trust funds.  The court should be intimately involved in the process.  The Attorney Surrogate 
should never comingle her own trust account with the trust account of the affected practitioner.  
It is recommended that if there are any irregularities, discrepancies, or disputes arising out of or 
related to the affected practitioner’s trust account, the Attorney Surrogate should bring the matter 
to the immediate attention of the court and seek instructions, including seeking authority to hire 
appropriate accounting personnel to account for all funds in trust. 

 
Related Forms (Appendix B): 
 
Form 13 - Petition for Collection of Trust Accounts by Attorney Surrogate 
 

 Form 14 - Proposed Order to Permit Attorney Surrogate to Control Trust Accounts 
 
 (5)  Maintain client confidences 
 
 While the Attorney Surrogate role does not in and of itself create an attorney client 
relationship between the Attorney Surrogate and the clients of the affected practitioner, the 
Attorney Surrogate is required to maintain client confidences to the same extent as if there were 
an attorney client relationship.  Interestingly, the Attorney Surrogate may make in camera 
disclosures to the court of what otherwise would be attorney client confidences if the disclosures 
are “necessary to carry out the purposes” of Rule 23, §27.  Rule 23, §27(f) 
 

K.  What protections are there for clients with pending deadlines? 
 
 Once the Verified Petition for Appointment of Attorney Surrogate is granted, any 
applicable statutes of limitation, deadlines, time limits or return dates as it relates to the affected 
practitioner’s clients (except requests for emergency relief) are automatically extended by the 
rule for 120 days from the date of filing of the Verified Petition for Appointment of Attorney 
Surrogate.  However, it is important to note that to calculate the extension one does not add 120 
days to every deadline.  Rather, any deadline that would expire within the 120-day time frame is 
extended to the 120th day after the date of the filing of the Verified Petition for Appointment of 
Attorney Surrogate.  Rule 23, §27(e).  The Attorney Surrogate is encouraged to promptly screen 
and distribute files for active management to minimize reliance on the 120-day grace period 
provided by the rule.   Importantly, however, the Attorney Surrogate does have a qualified 
immunity from suit for failing to meet a statute of limitations as long as the failure was not the 
result of an intentional act on the part of the Attorney Surrogate.  See Rule 23, §27(h). 
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 L.  What should the Attorney Surrogate do if she discovers a conflict of interest 
between her client and a client of the affected practitioner? 
 
 The Attorney Surrogate should use great caution when inventorying files to not be 
exposed to files in which the Attorney Surrogate represents clients with conflicting interests.  In 
the event of a conflict of interest, the Attorney Surrogate must immediately notify the court of 
the conflict of interest.  The Attorney Surrogate is prohibited from taking any action with respect 
to the handling of that matter.  Presumably, the court will direct the disposition of that file to 
another attorney.  Rule 23, §27(c)(4). 
 
 M.  Can the Attorney Surrogate become the lawyer for the affected practitioner’s 
client? 
 
 Yes.  Rule 23, §27(c)(2)(h), provides specifically that in the process of making client 
referrals and handling the disposition of file materials, the Attorney Surrogate may, with the 
agreement of the client, take on the representation of the client.  Importantly, however, any 
immunity from civil suit (discussed in Section N) protecting the Attorney Surrogate related to 
that client is expressly nullified upon the Attorney Surrogate becoming successor counsel.  
Rule 23, §27(h). 
 
 N.  Once the Attorney Surrogate is appointed, what role does the court play? 
 
 The court’s role is similar to its role in the realm of supervised estate administration.  
Basically, the court’s role is to oversee, facilitate, and direct the Attorney Surrogate as she works 
through the issues presented in maintaining (and perhaps winding down) a law practice.  Indeed, 
Rule 23, §27(d), grants the court broad equitable powers to make such orders as are necessary or 
appropriate to protect the interests of the affected practitioner, the clients of the affected 
practitioner, and the general public. 
 
 O.  How is the role of the Attorney Surrogate concluded? 
 
 Similar to estate administration, the Attorney Surrogate must file a final accounting of all 
funds and property coming into the custody of the Attorney Surrogate.  In this regard, the 
Attorney Surrogate should explain in general the administrative work that she performed, 
including the notices sent out, the pleadings filed, etc.  She must also identify all the files and 
client property that she reviewed or maintained, and describe what happened to the files and 
client property (i.e., transferred, destroyed, returned to the client, returned to the court, etc.).  She 
must also account for the affected practitioner’s trust funds, if any.   Notice of the filing of the 
final report and accounting must be served as directed by the court.  Although it is not expressly 
provided in the rules, given the magnitude of the issue, it is recommended that the final report 
and accounting be set for hearing so that all issues surrounding the work of the Attorney 
Surrogate can be fully vetted.  Rule 23, §27(g). 
 

Related Forms (Appendix B): 
 
 Form 16 - Attorney Surrogate’s Final Report and Accounting 
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 Form 17 - Affidavit in Lieu of Vouchers 
 
 Form 18 - Order Setting Final Report and Accounting for Hearing 
 
 Form 19 - Notice of Hearing on Final Report and Accounting 
 
 Form 20 - Order Approving Attorney Surrogate’s Final Report and Accounting 
 
 Form 21 - Supplemental Report and Distribution 
  
 Form 22 - Order Approving Supplemental Report and Distribution and Discharging 
Attorney Surrogate 
 
 P.  Does the Attorney Surrogate get paid for her work as Attorney Surrogate? 
 
 Yes.  The Attorney Surrogate is entitled to reasonable fees and expenses related to her 
performance as Attorney Surrogate.  She may file requests for payment throughout the process to 
cover expenses and should file a request for payment with the final accounting.  The court will 
direct Attorney Surrogate as to who is required to receive notice of the fee request.  Minimally, it 
should be served on the affected attorney or the personal representative of a deceased attorney’s 
estate or the guardian of a disabled attorney’s estate.  Once the court establishes a reasonable fee, 
the order granting the fee will be a judgment against the affected practitioner and/or the estate of 
the affected practitioner.  The judgment operates as a lien on all assets of the affected practitioner 
and/or the estate of the affected practitioner.  The lien shall be retroactive to the date of the filing 
of the Verified Petition for Appointment of Attorney Surrogate.  Rule 23, §27(g). 
 
 As written, this provision does not create an ideal situation for the Attorney Surrogate.  In 
other words, there is no guarantee of payment.  In the case of the deceased lawyer, the Attorney 
Surrogate should consider making a timely claim in the deceased lawyer’s probate estate 
assuming one is opened.  It is also recommended to the extent possible that the Attorney 
Surrogate work with the estate to minimize the possibility of a misunderstanding of the role of 
the Attorney Surrogate. 
 
 Related Forms (Appendix B): 
  
 Form 23 – Petition for Allowance of Interim/Final Fees and Reimbursement of Expenses 
 
 Form 24 – Order of Allowance of Interim/Final Fees and Reimbursement of Expenses 
 
 
 Q.  What happens if the affected practitioner’s clients sue the Attorney Surrogate 
for her role in helping to deal with the practitioner’s practice? 
 
 The Attorney Surrogate has a qualified immunity from civil suit.  Absent intentional 
wrongdoing, an Attorney Surrogate is immune from civil suit for damages related to errors and 



 11

omissions as an Attorney Surrogate.  However, if the Attorney Surrogate decides to represent 
that affected practitioner’s client, and that client sues the Attorney Surrogate for her actions after 
the lawyer/client relationship is consummated, the immunity is waived.  Rule 23, §27(h). 
 



 
 
 
 
 
 
 FORMS FOR ATTORNEY SURROGATE 
 
 
 
Form #1 Verified Petition for Appointment of Attorney Surrogate 
  [death situation]  
 
Form #2 Verified Petition for Appointment of Attorney Surrogate 
  [disappearance/disabled/disbarred situation] 
 
Form #3 Order on Hearing of Petition for Appointment of Attorney 

Surrogate   
 
Form #4 Order Approving Petition for the Appointment of an 

Attorney Surrogate  
 
Form #5 Notice of Hearing of Petition for Appointment of Attorney 

Surrogate  
 
Form #6 Notice of Appointment of Attorney Surrogate and Closing of 

Law Office of [Attorney] [Publication Form]  
Form #7 Notice to [Attorney’s] Clients on the Role of Attorney Surrogate  
 
Form #8 Notice of the Closing of the Law Office of Attorney  
 
Form #9 Petition for Destruction of Closed files by Attorney Surrogate  
 
Form #10 Order Allowing Destruction of Closed Files by Attorney Surrogate  
 
Form #11 Petition for Allowance of Fees and expenses of Attorney Surrogate  
 
Form #12 Order Allowing Fees and Expenses of Attorney Surrogate  
 
Form #13 Petition for Obtaining Control of Trust Accounts by Attorney 

Surrogate  
Form #14 Order Granting Control of Trust Account(s) to Attorney 

Surrogates  
 
Form #15 Receipt for client file  
 
Form #16 Attorney Surrogate's Final Report and Accounting  



Form #17 Affidavit in lieu of Vouchers  
 
Form #18 Order Setting Final Report and Accounting for Hearing  
 
Form #19 Notice of Hearing on Final Report and Accounting 
 
Form #20 Order Approving Attorney Surrogate's Final Report and Accounting  
 
Form #21 Supplemental Report of Distribution  
 
Form #22 Order Approving Supplemental Report of Distribution and Discharging  
  Attorney Surrogate  
Form #23 Petition for Allowance of Interim Final Fees and Reimbursement of Expenses  
 
Form #24 Order of Allowance of Interim  Final Fees and Reimbursement of Expenses  
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